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STATEMENT OF THE | SSUES

As to DOAH Case No. 04-3835, whether Respondent engaged in
i mmoral acts and m sconduct as alleged by the Broward County
School Board (“School Board”) and, if so, whether those imoral
acts and m sconduct provided grounds to suspend Respondent’s
enpl oynent without pay and to initiate this term nation
pr oceedi ng.

As to DOAH Case No. 05-4189PL, whether Respondent comm tted
the offenses alleged in the Adm nistrative Conplaint filed
August 4, 2005, and, if so, the appropriate penalty that should
be i nposed agai nst his educator certificate.

PRELI M NARY STATEMENT

On August 24, 2004, School Board filed an Admi nistrative
Conpl ai nt pursuant to Florida Adm nistrative Code Rules 60Q-

2.004 and 28-5.241, alleging Msconduct in Ofice and Imorality



in violation of Section 1012.33, Florida Statutes (2003)!, and
Florida Administrative Code Rul es 6B-1.006 and 6B-4.009.2 The
all egations pertained to inappropriate, immoral, and sexually
explicit communications with mnor students. On or about
Septenber 21, 2004, Respondent requested a formal adm nistrative
hearing to chall enge the School Board's proposed action, and the
matter was referred to DOAH, where it was assigned DOAH Case No.
04-3835.

Subsequent thereto, the Conm ssioner of Education
(Conmmi ssioner) filed the Adm nistrative Conpl aint that underpins
DOAH Case No. 05-4189PL. After Respondent requested a fornal
adm ni strative hearing to challenge the allegations of the
Adm ni strative Conplaint, the matter was referred to DOAH and,
on January 26, 2006, the two cases were consol i dated.

The Commi ssioner's allegations pertaining to Respondent's
conduct in Broward County mirror those of the School Board. In
addi tion, the Comm ssioner's Adm nistrative Conpl ai nt contains
al | egations pertaining to Respondent's enploynent with the
School Board of Pal m Beach County during the 2001- 2002 school
year.

Respondent i nvoked his Fifth Amendnment privil ege agai nst
self-incrimnation at the outset of the investigation that |ed
to DOAH Case No. 04-3835 and throughout that proceeding,

i ncluding at disposition and in response to other discovery.



Respondent al so i nvoked his Fifth Amendnent privil ege at al
ti mes subsequent to the filing of the Adm nistrative Conpl ai nt
in DOAH Case No. 05-4189PL.

Petitioners alleged that while enployed by the School
Board, Respondent engaged in inappropriate, inmmoral, and/or
sexual Iy explicit comunications with femal e students. Many of
t hese communi cations were in the formof instant nessaging (I M
to the students, each of whom had an account with America Online
(AQL) using ACL software and AOL screen nanmes. There can be no
meani ngf ul debate as to whether these online communications with
the m nor femal es were inappropriate, imoral, and/or sexually
explicit; they clearly were. The dispute focused on whether the
adm ssi bl e evidence presented by Petitioners proved that
Respondent was comuni cating online with the femal e students
under his screen name of FamAstro. Respondent correctly argued
that there was no direct evidence to establish the identity of
FamAstro, and Respondent objected to nuch of the evidence
of fered by Petitioners. The rulings on Respondent's objections
have been preserved for the record. Petitioners assert that the
identity of FamAstro can and has been established by
circunstantial evidence.

The al |l egati ons al so enconpass i nappropriate, sexually
charged, and profane conmuni cations to students in person.

Respondent argued that those direct conmuni cations were not



enconpassed by the pleadings. The ruling against Respondent's
position on that issue has al so been preserved for the record.

At Final Hearing, School Board called the foll ow ng
wi tnesses: Getchen Wal ker (investigator with the Ofice of
Prof essional Standards & Special Investigative Unit for the
School Board); Samantha Stransky, (fornmer student of Respondent
at Coral Springs Hi gh); Anne Lynch (principal at Coral Springs
Hi gh School); and Dr. Joseph Melita (Executive Director of the
O fice of Professional Standards and Special |nvestigative Unit
for the School Board). The School Board filed deposition
transcripts of the follow ng individuals in support of its case-
in-chief: Any Wnston (nother of Sarah Wnston), Mark W nston
(father of Sarah Wnston), G egory Hutchinson (guidance
counselor at Coral Springs High at the time of the all eged
incidents), Carrie Davis (America Online contract specialist and
records custodian), the direct exam nation of Gail Menke (wfe
of Respondent), and the Respondent. The School Board also filed
vi deo depositions and transcripts of three former students of
Respondent at Coral Springs H gh School: Sarah Wnston, Juliana
Mosquera, and Christie Farah.

The Conmm ssioner of Education called the follow ng
Wi tnesses to testify live at Final Hearing: Karen Wetsell
(Principal of Poinciana Elenentary School), Raynond M| er

(I'nvestigator for Pal m Beach County School District’s Departnent



of Professional Standards), Terri Rouse (a para- professional
enpl oyed by Pal m Beach County School District), and Van Lundy
(Pal m Beach County School Board Director of Labor Rel ations).

Petitioners filed "Petitioners' Joint Exhibit List" on
April 11, 2007, that set forth the exhibits each Petitioner
filed. As reflected on the exhibit list, the School Board
adopted certain exhibits designated as COE Exhi bits and CCE
adopt ed certain exhibits desi gnated as School Board Exhibits.
The fol | owi ng pre-marked School Board Exhibits were admtted
into evidence, either as a separate exhibit or as an attached
exhibit to one or nore depositions: Conposite SBl1 - SB7, SBS8e,
SB9 - SB12, SB18 - SB23. Each of the foregoing Exhibits was
adopted as an Exhibit by the Conmm ssioner of Education (COE)
The following COE Exhibits were adnmitted into evidence: CCELl -
COE5, COE7, COE9 - CCE13, COE16, COE18 - COE21, COE23 - COE26,
and COE30. The School Board adopted the followi ng COE Exhibits:
COEl1 - COE3, COE5, COE12, COE13, COE18 - COE21, COE23 - COE26,
and COE30.

Respondent called no w tnesses, but offered two Exhibits,
both of which were admtted into evidence at the Final Hearing.
Respondent proposed to offer a portion of what was subsequently
mar ked and adm tted into evidence as COE30, which is the entire
transcri pt (as opposed to the portion Respondent was planning to

of fer) of a pre-disciplinary proceedi ng.



The hearing in DOAH Case No. 04-3835 was initially
schedul ed for January 2005. That hearing was reschedul ed on the
School Board s notion and show ng of good cause. Thereafter, a
di scovery dispute resulted in an interlocutory appeal to the
Fourth District Court of Appeal. The undersigned abated DOAH
Case No. 04-3835 pending resolution of the appeal. The issue on
appeal was resolved in favor of Respondent’s position by order
entered Septenber 30, 2005. In Novenber 2005, the Conm ssioner
filed DOAH Case No. 05-4189PL agai nst Respondent. In the
interest of judicial econony, the two cases were consolidated in
January 2006. After discovery as to both cases was conpl eted,
the hearing in these consolidated cases was conducted on
Oct ober 30 and 31, 2006.

As ordered prior to the hearing, Petitioners were all owed
to take three depositions of w tnesses who becane unexpectedly
unavai l abl e for the formal hearing.

Al 'so as ordered prior to the hearing, Respondent was
af forded the opportunity followi ng the hearing to nmake page and
I ine objections to the depositions entered into evidence by
Petitioners at the formal hearing, including the late-filed
depositions. Petitioners were afforded the opportunity to
respond to Respondent’s objections. The foregoing process took
| onger to conplete than any of the parties (or the undersigned)

anticipated. After the undersigned ruled on Respondent’s



obj ections and on Respondent’s notion for clarification, the
deadline for the filing of proposed reconmended orders was
established. On June 26, 2007, Respondent filed a notion to

di sm ss these proceedi ngs on the grounds stated therein. On
June 28, 2007, the undersigned denied the notion to dism ss and
extended the deadline for the filing of proposed reconmended
orders.

Both Petitioners filed Proposed Recommended Orders, which
have been dul y-considered by the undersigned in the preparation
of this Recommended Order. Respondent did not submt a proposed
reconmended order

FI NDI NGS OF FACT

Background | nf ormati on

1. During the 2001- 2002 school year, Respondent was
enpl oyed as a teacher by the Pal m Beach County School Board.
Respondent served as the planetariumdirector for Poinsettia
El ementary School. Respondent's contract was not renewed at the
end of that school year.

2. Respondent began enpl oynment as a physics teacher with
the School Board at the begi nning of the 2002-2003 school year.
The School Board assigned Respondent to teach at Coral Springs
Hi gh School (CSHS), which is a public high school |ocated in

Broward County, Florida. During the 2003-2004 school year,



Respondent's assignnments included teaching a class entitled
Honor s Physi cs.

3. At all tines relevant to these proceedi ngs, Respondent
had an account with AOL with the follow ng screen namnes:
FamAstro, Dr DHMenke, and CSHSPhysics. The use of these screen
nanmes was password protected. Respondent frequently changed his
passwords to protect the security of his accounts. Respondent's
wi fe al so used the ACL account, but under the screen nanme of
Gai | Shot s.

4. At all tines relevant to these proceedi ngs, Respondent
mai nt ai ned a honmepage on ACL under his FamAstro screen nane.

Pal m Beach County

5. On August 30, 2001, Respondent had the responsibility
to supervise a class of third grade students during the class
visit to the school planetarium \Wile the class was |ined up
to enter the planetarium Respondent instructed the students to
“. . . push the child in front of you." The children foll owed
Respondent's instruction and, as a result, a fenale student was
pushed to the ground and suffered an injury (the injured girl).
Ms. Rouse, a paraprofessional who witnessed the event, took the
child to the clinic for treatnent.

6. Wien Ms. Rouse returned with the injured girl fromthe
clinic, she observed three boys in the foyer of the planetarium

who were supposedly under Respondent's supervision engaged in



unsupervi sed westling. The three students told Ms. Rouse that
Respondent had pl aced themin the foyer because they had been
di sruptive inside the planetarium The door to the planetarium
had been cl osed so that Respondent could not observe them
Ms. Rouse entered the planetariumwth the injured girl.
Ms. Rouse |eft the door to the planetarium open so she could
observe the three boys in the foyer. After Respondent asked her
to close the door to the planetarium M. Rouse brought the boys
i nside of the planetariumand cl osed the door to the
pl anet ari um

7. Ms. Rouse al so observed Respondent inappropriately
discipline two third grade students during the planetarium show.
Respondent poured water on the head of a female student who had
fall en asl eep. When she awakened, the other students |aughed at
her. Thereafter Respondent observed a mal e student who had
fall en asl eep. Again, Respondent poured water on the student's
head until the student awakened; his classmates | aughed at him
Bot h students were visibly upset by Respondent's conduct.

8. Respondent announced to the class that pouring water on
a student's head is what he does to students who fall asleep in
his cl ass.

9. Following its investigation into Respondent’s conduct

pertaining to the students at the planetarium the Pal m Beach
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County School District suspended his enploynent w thout pay for
five days.

10. During the course of the investigation, Respondent
comuni cated with enpl oyees of the Pal m Beach County School
Board using his AOL screen nane FamAstro.

BROWARD COUNTY

11. Respondent taught Honors Physics at CSHS from the
begi nning of the 2002 — 2003 school year until he was renoved
fromthe classroomon Cctober 13, 2003, which is part of the
2003 - 2004 school year.

12. Samant ha Stransky (“Stransky”) was a student at CSHS
during the 2002 — 2003 and 2003 — 2004 school years. She was
not a student in any of Respondent’s cl ass.

13. Sarah Wnston (“Wnston”), Christie Farah (“Farah”),
and Juliana Mosquera (“Msquera”) were all registered students
i n Respondent’ s Honors Physics class at CSHS during the 2003 -
2004 school year. The Honors Physics class is only available to
a student with an exenplary academ c record. A student nust
obtai n recommendations from a teacher and gui dance counsel or
prior to being pernmitted to enroll in an honors cl ass.

14. During the first week of his Honors Physics class in
the 2003 - 2004 school year, Respondent requested each student

in the class to provide his or her e-mail address, which created
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t he opportunity for Respondent to contact each of his students
via e-mail

15. In addition to e-mail accounts, AOL has | nstant
Messenger software that enables one AOL user to chat "real -tine"
with another ACL user by using IM The “real -tinme” chat over |IM
allows for a conversation between two ACL I Musers using a
screen nanme. An IMsession is analogous to a tel ephone
conversation, but uses text-based, rather than voice-based,
communi cati on. Each user has the ability in real-tine to type a
string of text and send it to the other user, creating a back-
and-forth conversation instantly displayed. During an ongoi ng
| M session, an individual can nake a record of the conversation
as it appears on the conputer screen by copying the text and
thereafter pasting the copied text into a format that can be
saved, such as a Mcrosoft Wrd docunment or an e-mail. Unless
specifically saved, the text of an I M conversation is |ost when
t he session is ended.

16. Once a user signs up and opens an account with AQL,
the user's AOL screen nanme for instant nessaging is the sanme as
the user's ACL e-mai |l address, mnus the “@ol.com” |In other
words, if you have an AOL user's e-mail address, you al so have
the user's I M screen nane, because they are one and the sane,
with the mnor alteration. For exanple, Respondent’'s AOL e- nai

address of “FamAstro@ol .conf automatically registers wth ACL
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the instant message screen name of “FamAstro” so that the person
receiving the IMwill be notified that the IMis from
“FamAstro.”

17. Because he had the e-mail for each student in his
Honors Physics cl ass, Respondent had the ability to | M each
student with an AOL e-mail address by using the AOL | nstant
Messenger software.

18. At all tinmes relevant to these proceedi ngs, W nston,
Farah, Mosquera, and Stransky had accounts with AOL. As wll be
di scussed further, each of these students received I M
communi cations fromthe AOL user with the screen nane FamAstro.

FamAstro’ s Comruni cati ons Wth Student Juliana Mdsquera

19. FAmMAstro initiated I M communications with Mdsquera on
at | east two occasions during the first part of the 2003 — 2004
school year. Mosquera did not save any of these I M
comuni cations, but she did testify, credibly, as to their
contents.

20. Mosquera believed at the tine of the | M comunications
t hat Respondent was FamAstro. She forned that belief because
Respondent had told Mosquera and his other students in his
Honors Physics class that “FamAstro” was a screen nane he used,
because of the contents of the IMs (which will be discussed
bel ow), and because of events that happened in the classroom

after the conmmunications (which will also be discussed bel ow).
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21. At the times relevant to this proceedi ng Mdsquera
utilized the AOL screen nanme of “xxJewel 621xx.”"

22. During Mosquera’'s online communications with FamAstro,
the topic of conversation included issues related to ongoing
matters in the Honors Physic’'s class that only Respondent woul d
have known. During the school year, Respondent allowed his
students to conplete extra credit assignnents. Msquera
participated in online comruni cations with FamAstro regardi ng
instructions for faxing-in extra credit assignnents for
Respondent's class. She thereafter faxed those assignnents to
Respondent at the nunber provided by Respondent to students
FamAstro confirmed recei pt of that extra credit work.

Respondent gave Mosquera credit for that extra credit work.

23. On nore than one occasion, FamAstro asked Mbsquera
onl i ne whet her she wanted a bagel, or sone other types of food
at school the followi ng day. Follow ng those online
comuni cati ons, Respondent fulfilled FamAstro’ s prom se and
provi ded the food to Mosquera the next day. The offer of food
was not extended to the entire class, but, rather, was a unique
offer to Mosquera. For exanple, Respondent would bring a bagel
to class for her as opposed to bringing bagels for the whole
cl ass.

24. FamAstro sent | Ms to Mosquera nocki ng other students

in his class in an inappropriate and derogatory manner.
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Specifically, in an online conmmunication with Mdsquera, FamAstro
called Wnston a “prostitute” and a “streetwal ker,” and nade
regul ar references to the size of Wnston's breasts.

25. During the online comunications wth Msquera,
FamAstro used vulgarities such as “fuck” and “shit” and nade
i nappropriate, sexually charged, statenents.

26. During one of the IMonline conversations between
Mosquera and FamAstro, FamAstro inquired whether Mdsquera had
ever experienced an orgasm Follow ng that inquiry, Msquera
i gnored FamAstro. Mosquera thereafter received an e-mail from
FamAstro t hat apol ogi zed for meking her feel unconfortable. The
foll owi ng day at CSHS, Msquera spoke directly with Respondent
who asked if Mosquera had received his e-mail, referencing the
apol ogy the student received fromFamAstro. Wen Msquera spoke
wi th Respondent in person, Respondent indicated he was sorry for
of f endi ng Mbsquera during the online conmunications.?

27. Petitioners proved by the requisite evidentiary
standards, to be discussed in the conclusions of | aw section of
this Recormended Order, that at the tines relevant to the
all egations pertaining to Wnston, Respondent acted as FamAstro
in conmuni cating with Msquera.

Conmuni cati ons Wth Student Sarah W nston

28. FamAstro began sending Wnston IMs on a regul ar basis,

begi nning the first or second week of the 2003 - 2004 school
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year. Wnston knew that FamAstro was Respondent’s screen nane
and believed that she was communicating wth Respondent during
her I M comuni cations with FamAstro.

29. Wnston testified, credibly, that when she was
originally contacted by “FamAstro” via | M communi cation, he
expressly identified hinmself as Menke. Wnston did not save
that initial I Mcomunication

30. Thereafter, Wnston saved several |M conmunication
transcri pts between herself and FamAstro by the process of
copying a particular IMand then pasting the copied materi al
into the body of an e-mail. Wnston saved copies of the I M
with FamAstro because she was concerned as to the content of the
conmuni cati ons she had received from FamAstro. Wnston
testified, credibly, that the comuni cati ons as docunented in
Exhi bit SB4 represent a true and accurate transcript of the
saved conmuni cati ons between Sarah W nston as xo3Sarah30x and
FamAstro. School Board Exhibit SB4 is incorporated herein by
ref erence.

31. There were additional |M conmmunications between Sarah
W nston and FamAstro, including the initial |IMcomrunication,
whi ch were not saved, and therefore not included in School Board

Exhi bit SB4.
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32. FamAstro’ s | Mcomuni cations with Wnston contai ned
prof ane | anguage and were replete with i nappropriate sexual
st at enent s.

33. As detailed on page 6 of School Board Ex. SB4, Wnston
initiates a conversation wth FamAstro, asking why e-mails she
had sent to FamAstro@\OL.com were bl ocked. After FamAstro
indicates that he blocks all e-mail, he provides Wnston with
the e-mai| address Dr DHvenke@ol . comas an al ternate.

34. Wthin the comuni cations docunented in School Board
Exhi bit SB4, FamAstro referred to the CSHS assi stant princi pal
Dr. Kadl acek in derogatory terns, stating that Dr. Kadl acek was
upset “because his dick is snaller.”

35. FamAstro followed up the coment regarding
Dr. Kadl acek by stating to Wnston, “maybe if | gave hima bl ow
job he’'d back off.” That was a reference to performng oral sex
on the assistant principal.

36. Wnston testified that she started ignoring FamAstro
online and her grades in Respondent’s class began to go down.
Wi | e she mai ntai ned these comuni cations with FamAstro, she was
abl e to choose any answer on her assignnents and have it marked
correct. In sone situations, when students would do a group
project or assignnent and all had the sane answers, Wnston
woul d receive a higher grade than others. Wen, Wnston began

to ignore FamAstro' s online conmuni cations, her grades dropped
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fromone of the highest in the class to one of the | owest.

W nston di scussed the situation with FamAstro on instant
messenger, asking why her grades dropped froman “A’” to a “F.”
FamAstro responded that she could “conme in before school or
after class.” Wile that comment was interpreted by Wnston to
mean that if she engaged in sexual acts with her teacher, her
grades woul d go back up, there was no other evidence to support
that interpretation of the comuni cation

37. Petitioners proved by the requisite evidentiary
standards, to be discussed in the conclusions of | aw section of
this Recormended Order, that at the tines relevant to the
al | egations pertaining to Wnston, Respondent acted as FamAstro
i n comunicating with Wnston.

38. FamAstro's conduct had an adverse inpact on W nston.
Her parents observed a significant change in their daughter
following the incidents described above.

39. As aresult of the conplaints to M. Hutchinson
Respondent was renoved from his classroom After that renoval
some students blamed Wnston. Sone students harassed her to the
poi nt that she had to be reassigned to another class for her own
wel | - bei ng.

Conmmuni cations Wth Student Christie Farah

40. FamAstro began sending IMs to Farah at the begi nning

of the 2003 - 2004 school year. Farah’'s e-nmail address was
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Fi nsf an9954@ol . com and she comuni cated online with FamAstro
via IMutilizing the screen nane Fi nsfan9954.

41. At the tinmes she was conmmuni cating with FamAstro,
Farah believed that she was communi cating with Respondent.
Farah forned that belief because she knew that FamAstro was a
screen name Respondent used and because of the contents of the
| M communi cations. Farah testified that FamAstro identified
hi mrsel f as Respondent during the first time she and FamAstro
communi cated online. Farah did not save the initial IM
conmuni cations she received from FamAstro.

42. After Farah | earned that her classmate, Msquera, had
received | Ms from FamAstro, Farah saved an | M comruni cation from
FamAstro. Exhibit SB5 is the I M comunication saved by Farah
and is incorporated herein by reference. It is in e-mail form
because Farah copi ed and pasted the content of her online
conmuni cations with FamAstro into an e-nmail and sent the content
to Mosquera. Farah testified, credibly, that Exhibit SB5 is a
true and accurate copy of an | M comuni cati on between FamAstro
and Farah. School Board Exhibit SB5 is incorporated herein by
ref erence.

43. School Board Exhibit SB5 reflects that Farah
repeatedly referred to FamAstro as “Menke” or “Dr. Menke” and
FamAstro referred to his class and to his students. FamAstro

refers to hinself as being a physics teacher.
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44. School Board Exhibit SB5 reflects that FamAstro’s
online conmuni cations with Farah were sexually explicit, and
intimately inappropriate. Mny of FamAstros’'s replies to
Farah's comuni cati ons were sexual | y charged.

45. Wthin Farah’s communi cations wth FamAstro, FamAstro
references Sarah Wnston as being a “street wal ker” or a
“prostitute.” Reference is also nade to a dark-skinned H spanic
student in Respondent’s class naned M ke, as being Sarah’s
“black sl ave.”

46. (O her disparagi ng and i nappropriate references nmade by
FamAstro within his comuni cations with Farah include, but are
not limted to, the follow ng:

“Any man woul d be very, very ‘lucky’ to
have you as a conpanion or wife”.

“Maybe | can just drop by the house sone
time . . .7

“I'f 1 were your ‘guy’ I'd fall all over
nmysel f to make your fam |y happy”

“you are too precious to just fuck around
wi t h”

“Wwth your fair skin and bl ue eyes
you don’t | ook AT ALL Arab”

“yet, you seemto understand about sex,
penis, etc. ”

“don’t tell anyone, but | really I ove you,
Mss Farah . . .~

“l am happy to get whatever you ask for”

20



“You could easily pass for 25..; you're
mature, beautiful, a “lady” in the good

sense, femnine, intelligent..; what nore
can a man want?; if | were younger..; I'd
still get arrested; since you re under 18"

Conmuni cati ons Wth Student Samant ha Stransky

47. Al though Stransky was not a student in Respondent’s
cl ass, she did have occasion to enter his classroom and
participate in conversations with Respondent. The conversations
began during finals week at the end of the 2002 — 2003 school
year. Stransky entered Respondent’s cl assroom because she was
intrigued by the nusic Respondent was playing. This occurred
after classes, but with Respondent present. On one specific
occasi on, while other students, Ashley Arendt and Brandon
Schrmul a were present, Respondent nade references to the students
regardi ng how he coul d sneak vodka into the school by injecting
t he al cohol inside of oranges. The conversation continued, and
Respondent di scussed having sex in Jell-O During this face to
face conversation, Respondent asked Stransky and Arendt if they
were virgins. Respondent’s conments nade Stransky feel
unconf ortabl e because she considered that Respondent had spoken
to her in a personal and sexual nanner.

48. During the first part of the 2003 — 2004 school year,
Stransky received IMs from FamAstro. FamAstro did not identify
himsel f to Stransky as bei ng Respondent. However, Stransky

believed that the IMs were from Respondent because she had
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previ ously reviewed another student’s weblog (i.e. “blog”), on
whi ch that student stated she had received a “weird M from
Respondent using the screen nane FamAstro. She al so believed
t hat Respondent was communi cati ng as FamAstro because she had
been told by her friend Ashley Arendt that Ashley had given
Respondent Stransky’'s ACL e-nmmil address.

49. In order to save the content in her e-mail archives,
foll owi ng the conclusion of the conversation, Stransky
separately copied two online conmuni cati ons and pasted each in
e-mails that she sent to herself. Stransky saved the content of
t he communi cati on because she knew at the tine it was
i nappropriate. Stransky testified, credibly, that School Board
Exhibit SB6 is a true and accurate “word-for-word” copy of the
two saved | M communi cations Stransky participated in with
FamAstro in Septenber 2003. In these comunications, Stransky
comuni cat es under her screen nane “DOL CE 4 L.” Schoo
Board Exhibit SB6 is incorporated herein by reference.

50. Wthin the conversation docunented in School Board
Exhibit SB6, the follow ng dial ogue occurs between “DOL CE 4
L” and “FamAstro”:

ﬁaﬁﬁétro: want a map?

FamAstro: or a shot of Vodka?

FamAstro: what do you like to drink?

DOLCEA4 L water

FamAstro: get out
FamAstro: you can’t get high on water

22



FamAstro: or a buzz

FamAstro: | can’'t bring you oranges wth shots of
wat er inside

DOL CE 4 L: you cant bring ne oranges with shots of
anything in it ol

FamAstro: sorry . . . | thought you wanted them . . .
FamAstro: Isn't this Samantha, the friend of Ashley
Arendt ?

DOLCEA40L: lol yes it is

FamAstro: |ast year you were all excited about that sh
. . . stuff . . . nowyou are into water instead?
DOLCEA4L noi like to drink

FamAstro: kew

FamAstro: but what’'s the deal? O course, probably not

in school . . . but at parties, dances, etc.,?
DOLCE4 L oohhh . . . pretty nmuch anything i
guess

FamAstro: | can and will get you what you d like .

if you want nme to . . . just let nme know

FamAstro: hello? You don’t want stuff?

DOLCEA4L: sorry . . . i was away

51. Later in the sane conversation, the topic changes from
providing the mnor student with al cohol, to getting arrested
for engaging in intinmate acts:

FamAstro: hey, Sam . . . if | were younger . . . I'd
still get arrested

DOL CE 4 L: arrested for what?

FamAstro: if | were “intinmate” wth you, geekette
DOLCEZ4L but why would you think of sonething
i ke that

FamAstro: gee . . . | dunno . . . maybe ‘cause you are
a very sexy woman . . .

FamAstro: don’t you know t hat?

FamAstro: then you say . .

FamAstro: . . . really? But I'm just a little girl

ﬁaﬁﬁétro: then | say .
FamAstro: etc

FamAstro: hmm. . . maybe she's blind
FamAstro: hmm

FamAstro: Earth to Sam. . . Earth to Sam.
FamAstro: Houston . . . we’'ve |lost Sam.
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FamAstro: zzzz. . . . Boom. . . crash and burn . .
DOL CE 4 L: dude you re a cool teacher and all but
this is definitely not sonething you talk about wth
students

52. Stransky correctly interpreted these “inappropriate

gestures” of a sexual connotation to nean that Respondent wanted

to be intinmate with her.
53. In the second saved e-mail, the foll ow ng

communi cati ons occurred between Respondent and Stransky:

DOL CE 4 L sorry i’mreading mai

FamAstro: you can read?

DOL CE 4 L: surprisingly yes

FamAstro: LOL

FamAstro: when did they teach wonen that?

FamAstro: Don’t tell anyone, but | thought about you
over the summrer

DOLCEA4L: lol

FamAstro: | got to know you only at the end of |[ast
school year,

FamAstro: and | enjoyed your free spirit,

FamAstro: |ove of adventure., etc.

DOL CE4 L well thank you

FamAstro: no probl enp

FamAstro: If | were a senior man this year, |’'d want
to spend tine with you, since you are fun, and very
enj oyabl e to be around

DOL CE 4 L: yeah everyone | oves ne haha

FamAstro: everyone has nade | ove to you?

DOL CE 4 L no thats not what | said

FamAstro: LOL . . . | know, geekette . . . | joke a
lot . . . can you tell?

FamAstro: and |'’m a sarcastic son of a bitch
DOLCEA40L: Iol i can see that

FamAstro: I’monly serious when | am joking

FamAstro: LOL

FamAstro: Anyway, | mss you

FamAstro: neaning, | enjoyed getting to know you, and
since there is only one YOU, |'d like nore of that
character
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FamAstro: just nme

FamAstro: | can recognize talent when | see it
DOLCEA4L: talent?

FamAstro: fun loving, funny, sexy, intelligent, etc.
FamAstro: then you say. . . .

FamAstro: . . . maybe she die

St udents Report Violations To M. Hutchinson

54. Msquera was offended by the instant nessage
comuni cations with FamAstro, and was unsure what to do, if
anything, in response. Msquera spoke with her classmates,
Farah and Wnston, and di scovered those students al so had
experienced online communications with FamAstro. Wnston was
afraid to report these communications to a school official.

55. For several years, Msquera had known G egory
Hut chi nson (“Hutchinson”), one of CSHS s gui dance counsel ors.
On the Friday, Cctober 10, 2003, Mosquera told Hutchinson that
she needed to speak with himregarding an i ssue. Msquera told
Hut chi nson that Respondent was going to get hinself into trouble
due to inappropriate e-mails and other contact with herself and
ot her students. Hutchinson advised the student that should she
have any proof of the allegations, she should bring it to his
of fice the foll owi ng Monday.

56. Prior to this incident, Mysquera had never filed a
conpl aint against a teacher. Mbsquera testified, credibly, that
she cane forward and spoke to M. Hutchinson about Respondent’s

communi cati ons because she felt that he should not be teaching.
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Mosquer a understood that Wnston was not going to report the
incidents to the adm nistration because she was fearful of
retribution from Respondent. Wnston had been afraid of com ng
forward, and therefore Mosquera believed it was her
responsibility to report this behavior to Hutchinson.

57. The follow ng Monday (Cctober 13, 2003) Msquera and
W nston cane to Hutchinson’s office and told themin greater
detail about the online comunications that had been having with
FamAstro. Hutchinson thereafter allowed Wnston to use his
conmputer to log in to her AOL account. Wnston then printed a
copy of School Board Exhibit SB4 in Hutchinson s presence.

58. Wnston was visibly upset as she discussed the
Respondent’s communi cati ons with Hutchinson. Hutchi nson was
i mredi ately concerned after hearing of the allegations of
i nappropri ate sexual comunications between Respondent and his
students.

59. Although Mdsquera did not retain any copies of the IM
conmuni cations she had with FamAstro, Hutchinson understood that
sexual Iy i nappropriate conversations had occurred.

60. After Wnston’s e-nail s docunenting her comruni cations
with FamAstro (SB4) were printed from Hutchinson’s conputer
Hut chi nson revi ewed the content and provided it to the guidance
director, Connie Hohulin, follow ng the appropriate chain of

command. Toget her, Hutchinson and Hohulin brought the situation
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to the attention of the principal, Lynch, at which point
Hut chi nson of fered his understandi ng of the inappropriate
conmuni cati ons.

61. Follow ng the conplaints of Mdsquera and Wnston, on
Cct ober 14, 2003, Hutchi nson was approached by another student,
Farah, who reported communications with Respondent, simlar to
t hat of Mosquera and Wnston. [In Hutchinson’s presence, Farah
| ogged onto her AOL account and printed for Hutchinson the
communi cati ons Farah saved between her and FamAstro, which are
identified as School Board Exhibit SB5.

62. Stransky, along with her parents, also brought in the
printouts of the two saved | Ms she had with FamAstro.

M. Hutchinson Reports Conplaints To Principa

63. As the principal of CSHS, Lynch’s duties include, but
are not limted to dealing with conplaints regarding her staff.
She is al so responsible for disciplining staff follow ng
conpl aints of any type.

64. Hutchinson relayed to Lynch that several students had
conpl ai ned about inappropriate e-mails and I Ms from Respondent,
and provided the principal with a copy of the docunents which
detailed the nature of the conversations. Lynch ordered
Respondent to be renpoved fromthe classroomfollow ng conplaints
recei ved on October 13, 2003, and initiated a | arger

i nvestigation. School Board Exhibit SBl1 contains a true and
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accurate copy of the conplaint Lynch signed after Hutchinson
reported conplaints nade by Msquera, Wnston, and Farah, on
Cct ober 13, 2003

RESPONDENT | S FAVASTRO

65. The parties dispute whether Petitioners proved that
Respondent acted as FamAstro at the tines relevant to this
proceedi ng. Based on the considerations that follow, the
under si gned concl udes that Petitioners established by clear and
convi nci ng evidence that Respondent engaged in the
comuni cati ons descri bed above with Mdsquera, Wnston, Farah,
and Stransky using the screen name FamAstro.?

66. Respondent has been the owner and hol der of ACL
Account No. 105-1005-879 since August 29, 1997. Respondent pays
for this account with a credit card that is in his nanme. The
AOL account information |isted Respondent’ s address in
Pl antation, Florida, as the account address and the ACL account
i nformati on contai ned Respondent’s hone tel ephone nunber.

67. The follow ng screen nanmes are |listed for Respondent’s
ACL account: FamAstro, drdhmenke, cshsphysics, and Gail Shots.
These screen nanes are password protected. Respondent
frequently changes the passwords for his screen nanmes to protect
the security of the accounts. There was no credi ble evidence to

support the theory that sonmeone had hacked into Respondent’s AQL
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account and created the IMs that are the subject of these
proceedi ngs usi ng Respondent’s screen nane of FamAstro.

68. Respondent’s wife al so uses Respondent’s AOL account,
but under her screen nane of Gail Shots. Ms. Menke testified,
credibly, that she did not send the subject |IM. Respondent’s
son, the only other resident of the Menke house, is five-years
ol d and i ncapabl e of sending the subject IMs.

69. Respondent provided his students with a web page URL
where they were encouraged to check for assignnents and ot her
cl ass updates. There were several screen names connected to the
website that were utilized to ask Respondent about assignnents,
one of which was FamAstro.

70. The class syllabus for Respondent’s Honors Physics
class at CSHS inforned his students that FamAstro was one of
Respondent’ s screen nanes.

71. The content of the I M conmunications discuss events
that occurred in Respondent’s classroom nmade reference to
students in the class, discussed grades and extra credit work
assignnents, and offered food to students, which Respondent
provided the followi ng day. The I M conmunications discussed face
to face conversati ons Respondent had had with Stransky.

Students in Respondent’s class were permtted to conplete extra
credit assignnents to raise their grade. During an online

communi cation with FamAstro, Wnston inquired whether she could
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“send” the extra credit assignnment. FamAstro requested W nston
fax the conpl eted assignnent to Respondent’s hone, which
Respondent nust have received, because Wnston was provided the
extra credit by Respondent. The fact that Wnston sent her
extra credit assignnent only to Respondent’s hone fax nmachi ne,
after invited to do so by the individual conmunicating as
FamAstro, provides a direct |link between the Respondent and the
comuni cations of FamAstro. FamAstro displayed significant
know edge of classroomactivities, including specific know edge
of grades given to students in his class that only the teacher
woul d know. When asked how she could pull up her grade,
Respondent, as FamAstro, told Wnston she could neet with him
before or after class.

72. Farah repeatedly referred to FamAstro as Menke or
Dr. Menke. FamAstro referred to hinmself as a physics teacher and
nmade repeated reference to his cl ass.

73. FamAstro asked Mosquera online whether she ever
experienced an orgasm Followi ng the inquiry, Msquera |left her
hone to go to the novies, and upon her return, discovered
recei pt of an e-mail from FamAstro apol ogi zi ng for neking her
feel unconfortable. The next day in school, Msquera
encount ered Respondent in the hallway, who asked if she had

received the e-mail. In person, Respondent Menke said he was
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sorry if he of fended Mosquera during their online
conmuni cati ons.

74. On nore than one occasion, while speaking online,
FamAstro offered to bring food to class for Wnston, Farah, and
Mosquera. On the follow ng day, consistent wwth the online
di scussi ons between FamAstro (Menke) and the students,
Respondent would bring food fromthe teacher planning area for
t hese three students to eat.

Respondent Made | nappropriate Comrents In C ass

75. Respondent made derogatory statenents about
Dr. Kadl acek, the assistant principal, to the entire class,
including calling hima “dick.”

76. Respondent made of fensive, inappropriate sexual jokes
in class regularly. Respondent repeatedly used inappropriate
terms such as “fuck” and “dick.”

77. Respondent asked two femal e students (Stransky and
Arendt) whether they were virgins and di scussed with them havi ng
sex in jello.

Website Materi al

78. The AOL Homet own webpage registered to FamAstro i s
titled, “Dr. Dave Menke s Honmepage” and contains a profile of
Respondent, a picture of himwth his two sons, as well as
“Preferences and Interests” avail abl e at

http://ww. homet own/ aol . cont f amast r o.
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79. School Board Exhibit SB2 is a copy of Respondent’s
personal AOL Honetown webpage.® The identity of the author of
the website material is clear because the printouts contained in
Exhibit SB2 are rife with photographs of Respondent and coments
about Respondent. School Board Exhibit SB2 contains a degrading
drawi ng and degradi ng comments pertaining to Wnston. The
drawi ng was taken from a phot ograph Respondent took of Wnston
and was easily recogni zed by the student witnesses in this
proceeding. Petitioners established that a great deal of the
mat eri al posted on the Respondent’s AOL Honet own webpage was
used to intentionally and maliciously retaliate agai nst Wnston
and the other students involved in these proceedings for
reporting Respondent’s inappropriate conduct to the school
adm ni strati on.

80. The School Board conplied with all applicable rules in
i nvestigating the allegations agai nst Respondent and in the
process that led to the vote to suspend Respondent’s enpl oynent
Wit hout pay and to termi nate that enploynment, subject to his
right to this due process hearing before DOAH

CONCLUSI ONS OF LAW

81. DQOAH has jurisdiction over the subject matter of and
the parties to this proceedi ng pursuant to Sections 120. 569,

120.57(1), and 1012.796 (6), Florida Statutes (2007).
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82. Because DOAH Case No. 04-3835 is a proceeding to
term nate Respondent’s enploynment with the School Board and does
not involve the loss of a license or certification, the School
Board has the burden of proving the allegations in its
Adm ni strative Conplaint by a preponderance of the evidence, as
opposed to the nore stringent standard of clear and convi ncing

evidence. MNeill v. Pinellas County School Board, 678 So. 2d

476 (Fla. 2d DCA 1996); Allen v. School Board of Dade County,

571 So. 2d 568, 569 (Fla. 3d DCA 1990); Dileo v. School Board of

Lake County, 569 So. 2d 883 (Fla. 3d DCA 1990).

83. The preponderance of the evidence standard requires

proof by "the greater weight of the evidence," Black's Law

Dictionary 1201 (7th ed. 1999), or evidence that "nore |ikely

than not" tends to prove a certain proposition. See G 0Ss V.

Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000)(relying on Anerican

Tobacco Co. v. State, 697 So. 2d 1249, 1254 (Fla. 4th DCA 1997)

guoting Bourjaily v. United States, 483 U S. 171, 175 (1987)).

84. Section 1012.33(1)(a), Florida Statutes, provides that
any nenber of the instructional staff nay be suspended or
di sm ssed at any tinme by a School Board for just cause, and
further provides
. Just cause includes, but is not
limted to, the follow ng instances, as
defined by rule of the State Board of

Educati on: m sconduct in office,
i nconpet ency, gross insubordination, wllful
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negl ect of duty, or conviction of a crine
i nvol vi ng noral turpitude.

85. I n DOAH Case No. 05-41889PL, the Conmm ssioner of
Educati on seeks to revoke Respondent’s educator’s certification.
Consequently, the Conm ssioner has the burden of proving by
cl ear and convi nci ng evidence the all egati ons agai nst

Respondent. See Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1987); Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So.2d 112 (Fla. 1st DCA 1989); and

| nqui ry Concerning a Judge, 645 So.2d 398 (Fla. 1994). The

foll owi ng statenent has been repeatedly cited in discussions of
the clear and convinci ng evi dence standard:

Cl ear and convi nci ng evi dence requires
t hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the wi tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief of
(sic) conviction, wthout hesitancy, as to
the truth of the allegations sought to be
established. Slonowitz v. Wal ker, 429 So. 2d
797, 800 (Fla. 4th DCA 1983).

86. Section 1012.795, Florida Statutes (2007), provides,
in pertinent part, as follows:

1) The Education Practices Comm ssion nay
may revoke the educator certificate of
any person, thereby denying that person the
right to teach or otherw se be enployed by a
di strict school board or public school in
any capacity requiring direct contact with
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students for a period of tine not to exceed
10 years, with reinstatenent subject to the
provi sions of subsection (4); may revoke
permanent|ly the educator certificate of any
person thereby denying that person the right
to teach or otherw se be enployed by a

di strict school board or public school in
any capacity requiring direct contact with
students .

* * *

(c) Has been guilty of gross inmorality
or an act involving noral turpitude.

* * *

(f) Upon investigation, has been found
guilty of personal conduct which seriously
reduces that person's effectiveness as an
enpl oyee of the district school board.

87. Section 120.569(2)(g), Florida Statutes (2007),
applies to this adm nistrative proceedi ng and provides, in
rel evant part, as follows:

(g) Irrelevant, immterial, or unduly
repetitious evidence shall be excluded, but
all other evidence of a type commonly relied
upon by reasonably prudent persons in the
conduct of their affairs shall be
adm ssi bl e, whether or not such evidence
woul d be adm ssible in a trial in the courts
of Flori da.

88. Both Petitioners in these consolidated proceedi ngs net
their respective burdens of proof. The evidence, both direct
and circunstantial, clearly and convincingly established that

Respondent commtted the acts set forth in the foregoing

findings of fact section of this Recommended Order.
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89. The Principles of Professional Conduct for the
Educational Profession in the State of Florida and the Standards
of Conpetent Professional Performance for the Education
Profession in the State of Florida are set forth in Florida
Adm ni strative Code Rule 6B-1.006, which provides, in relevant
part, as follows:

(3) Obligation to the student requires
that the individual:

(a) Shall nake a reasonable effort to
protect the student from conditions harnful

to learning and/or to the student’s nental
and/ or physical health and/ or safety;

* * *

(e) Shall not intentionally expose a
student to unnecessary enbarrassnent or
di spar agenent s;

90. Respondent’s communications with students face to face
in his classroomconstitute m sconduct in office which seriously
reduced his effectiveness as an enpl oyee of the district school
board. He used profane | anguage in class, told dirty jokes in
class, referred to an assistant principal as a “dick,” asked two
femal e students if they were virgins, and di scussed havi ng sex
injello wth those two students. Those communi cations justify
the term nation of his enploynent and the revocation of his
educator’s certification.

91. Florida Adm nistrative Code Rule 6B-4.009(2) contains

the following definition of the termimuorality:
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(2) Imorality is defined as conduct that
is inconsistent with the standards of public
consci ence and good norals. It is conduct
sufficiently notorious to bring the
i ndi vi dual concerned or the education
profession into public disgrace or
di srespect and inpair the individual’s
service in the comunity.

92. Respondent’s online conmunications with these m nor
femal e students constituted gross immorality and acts invol ving
nmoral turpitude within the nmeaning of Section 1012.795(1)(c),

Fl ori da St at utes.

93. In making the recommendations that follow, the
under si gned has consi dered the recomended di sposition set forth
in the respective Proposed Reconmmended Orders filed by

Petitioners.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby RECOVVENDED:

As to DOAH Case No. 04-3835, it is RECOMWENDED that the
School Board enter a final order adopting the findings of fact
and conclusions of |aw set forth herein. The School Board’' s
final order should term nate Respondent’s enpl oynent.

As to DOAH Case No. 04-4189PL, it is RECOMMENDED t hat the
Educati on Practices Comm ssion enter a final order adopting the

findings of fact and conclusions of |aw set forth herein. The
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final order should permanently revoke Respondent’s educat or
certification.
DONE AND ENTERED this 13th day of August, 2007, in

Tal | ahassee, Leon County, Florida.

e

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 13th day of August, 2007.

ENDNOTES
" Unl ess otherwise noted, all statutory references are to
Florida Statutes (2003).
2/ Unl ess otherwise noted, all references to rules are to the
version of the rule in existence at the tinme of the alleged
of f enses.
3 Wnston was present when Respondent acknow edged FamAstro’s
online apol ogy to Mobsquera. Wnston's testinony corroborated
Mosquera’s.
4 petitioners relied on circunmstantial evidence to establish
t hat Respondent acted as FamAstro in sending the IMs that are at
issue in this proceeding. The follow ng excerpt, from 24 Fla.
Jur. 2d Evidence and Wtnesses 484, accurately states the
general rule as to the sufficiency of circunstantial evidence in
a civil or admnistrative proceedi ng:
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The proper test for the sufficiency of
circunstantial evidence in civil [or
adm ni strative] cases is that circunstanti al
evi dence need not exclude every ot her
reasonabl e hypot hesis than the one cont ended
for, but nust outweigh all contrary
i nferences to such extent as to anount to a
preponderance of all reasonabl e inferences
that m ght be drawn fromthe sane
ci rcunst ances.

The foll owi ng excerpt, from24 Fla. Jur. 2d Evidence and
W t nesses 485, accurately states the nore stringent rule that
applies in a crimnal proceedi ng:

When circunstantial evidence is relied
upon to convict a person charged with a
crime, the evidence nmust not only be
consistent with the defendant’s guilt, but
nmust be inconsistent with any reasonabl e
hypot hesi s of his or her innocence.
(Gtations omtted).

* * *

The undersigned has applied the civil rule in the School Board's
Case (DOAH Case No. 04-3835). Because the Conmi ssioner’s case
(DOAH Case No. 05-4189PL) is penal in nature, the undersigned
has applied in that case the nore stringent crimnal rule. The
findings that are reflected in this portion of the Recomrended
Order do not turn on whether the civil or crimnal standard is
applied. The direct and circunstantial evidence clearly and
convincingly established that Respondent acted as FamAstro in
sending the IMs at issue in this proceeding.

5  These materials were posted to Respondent’s web page after he
was renoved fromhis classroom but before either of the two

Adm ni strative Conplaints that underpin these proceedi ngs were

pr epar ed.

COPI ES FURNI SHED,

Karen Cool man Aml ong, Esquire

Am ong & Am ong, P. A

500 Nort heast Fourth Street, Second Fl oor
Fort Lauderdale, Florida 33301-1154
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Mark A. Emanuel e, Esquire

Panza, Maurer, & Maynard, P.A

Bank of America Building, Third Floor
3600 North Federal Hi ghway

Fort Lauderdale, Florida 33308

Kat hl een M Ri chards, Executive Director
Educati on Practices Comm SSion
Departnent of Education

325 West Gaines Street, Room 224

Tal | ahassee, Florida 32399-0400

Charles T. Witel ock, Esquire
Whi tel ock & Associ ates, P. A
300 Sout heast 13th Street

Fort Lauderdale, Florida 33316

Deborah K. Kearney, GCeneral Counsel
Depart ment of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Mari an Lanbet h, Program Speci al i st
Bur eau of Educator Standards
Depart ment of Education
Turlington Building, Suite 224-E
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

James F. Notter, Superintendent
Broward County School Board
600 Sout heast Third Avenue
Fort Lauderdale, Florida 33301

Jeani ne Bl onberg

| nteri m Conm ssi oner of Education
Depart nment of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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